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Alberta Utilities Commission 

Calgary, Alberta 

  

Enforcement staff of the Decision 28765-D01-2024 

Alberta Utilities Commission Proceeding 28765 

Settlement Agreement with Avex Energy Inc. Application 28765-A001 

1 Decision summary 

1. In this decision, the Alberta Utilities Commission approves the settlement agreement 

reached between Enforcement staff of the AUC Enforcement Division (Enforcement) and 

Avex Energy Inc. related to the operation of a power plant without the required approval. The 

Commission imposes on Avex Energy Inc. a total penalty in the amount of $241,477, consisting 

of an administrative penalty in the amount of $10,496 and disgorgement based on the gross 

economic benefits earned during the operating period in the amount of $230,981. 

1.1 Investigation and contraventions 

2. In response to noise complaints received from residents nearby a 3.55-megawatt power 

plant (Red Willow Power Plant) in the County of Stettler, Enforcement conducted an 

investigation from December 2021 to September 8, 2022, concerning the operation of the 

Red Willow Power Plant, owned and operated by 611890 Alberta Inc. doing business as 

Avila Energy. Avila Energy was amalgamated with Avila Exploration & Development Canada 

Ltd. and both corporations were continued as Avex Energy Inc. on September 1, 2022.  

3. The investigation confirmed, and Avex Energy Inc. (Avex Energy) admitted, that from 

April 23, 2021 until December 22, 2021, it operated the Red Willow Power Plant without an 

approval contrary to Section 11 of the Hydro and Electric Energy Act and Rule 007: 

Applications for Power Plants, Substations, Transmission Lines, Industrial System Designations, 

Hydro Developments and Gas Utility Pipelines (Contravention). 

4. Enforcement and Avex Energy engaged in discussion to resolve issues of fact, the 

Contravention, and the penalty arising from the investigation. Avex Energy was cooperative, 

forthright and responsive concerning all aspects of the investigation, and, at Enforcement’s 

request, voluntarily shut down the Red Willow Power Plant on December 22, 2021. The 

Red Willow Power Plant has not been in operation since that time.  

1.2 The proposed settlement 

5. On January 5, 2024, Enforcement applied to the AUC under sections 8, 23 and 63 of the 

Alberta Utilities Commission Act for approval of the terms of the settlement agreement dated 

January 2, 2024, between Enforcement and Avex Energy.  

6. Enforcement requested that the Commission find that Avex Energy committed the 

Contravention, and order Avex Energy to pay a total penalty in the amount of $241,477, 

comprised of an administrative penalty in the amount of $10,496 and disgorgement in the 

amount of $230,981 to nullify, in part, the value of gains acquired from the sale of the electric 

energy produced from the unlawful operation of the Red Willow Power Plant during the period 

of April 23, 2021 until December 22, 2021. 
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7. In its application, Enforcement discussed the factors set out in sections 4 and 6 of 

AUC Rule 013: Criteria Relating to the Imposition of Administrative Penalties to assist in 

determining the seriousness of a contravention, and mitigating factors for consideration, 

respectively, and the circumstances of the Contravention and investigation.  

8. The administrative penalty agreed reflects a reduction of 30 per cent in recognition of 

Avex Energy's admission of the Contravention, which avoided a hearing and facilitated a timely 

resolution of the matter, and Avex Energy’s cooperation and response when made aware of the 

Contravention, including steps it is taking to implement the recommended measures set out in a 

noise impact assessment to ensure compliance with AUC Rule 012: Noise Control, should the 

Red Willow Power Plant be approved to operate in future. Enforcement submitted that taking 

these mitigating circumstances into account in assessing an appropriate proposed sanction will 

incentivize respondents in future enforcement proceedings to consider taking similar steps and 

cooperate with Enforcement staff. 

9. Additionally, a reduction was applied to the gross economic benefits earned by 

Avex Energy through its unlawful operation of the Red Willow Power Plant in recognition of the 

admissions, disclosure and level of cooperation provided by Avex Energy. 

2 The regulatory framework 

10. The Commission’s jurisdiction to consider and approve the settlement agreement is 

grounded in the Commission’s general powers in sections 8 and 23 of the Alberta Utilities 

Commission Act and the administrative penalty section, Section 63. The purpose of the 

Commission’s sanctioning authority is to achieve general and specific deterrence, encourage 

compliance and protect the public. While sanctions are intended to be protective and 

preventative, they are not to be punitive.1 

11. When assessing whether a negotiated settlement agreement should be approved, the 

Commission must first be satisfied that the alleged contravention occurred. Second, the 

Commission applies the public interest test.2 The public interest test requires that the 

Commission should not depart from a negotiated settlement unless the proposed settlement 

would bring the administration of justice into disrepute or is otherwise contrary to the public 

interest. This is a high threshold to meet. In considering the public interest, the Commission is 

guided by the factors set out in Rule 013. 

 
1  Decision 27948-D01-2023, Enforcement Staff of the Alberta Utilities Commission, Settlement Agreement with 

ATCO Gas and Pipelines Ltd., Proceeding 27948, March 7, 2023. 
2  The public interest test was adopted from criminal law and is discussed in significant detail in, among others: 

Decision 27013-D01-2022: Enforcement Staff of the Alberta Utilities Commission - Allegations against ATCO 

Electric Ltd., Proceeding 27013, June 29, 2022, paragraphs 64-68; Decision 26379- D02- 2021: Enforcement 

staff of the Alberta Utilities Commission - Allegations against Green Block Mining Corp. (formerly Link 

Global Technologies Inc.), Westlock Power Plant Phase 1, August 19, 2021, paragraphs 14-15; Decision 27391-

D01-2023: Enforcement Staff of the Alberta Utilities Commission, Settlement Agreement with the City of 

Grande Prairie, January 20, 2023, paragraphs 16-19. See also: Bulletin 2016-10, Practices regarding 

enforcement proceedings and amendments to AUC Rule 001: Rules of Practice, March 29, 2016, paragraph 13, 

which sets out the obligation for Enforcement staff to safeguard the public interest in pursuing the mandate to 

bring forward, and in appropriate cases to settle, enforcement proceedings. 
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3 Should the Commission approve the application and settlement agreement? 

12. Based on information provided by the parties in the application and in the settlement 

agreement, the Commission accepts that the Contravention occurred.  

13. Turning to the public interest test, having considered the circumstances surrounding the 

contraventions and the agreement reached between the parties, the Commission is satisfied that 

the total proposed penalty of $241,477 is reasonable considering the seriousness of the 

contraventions and the mitigating actions identified by the parties, including Avex Energy’s 

cooperation, disclosure and responsiveness. In the Commission’s view, the above penalty, 

together with the corrective actions taken by Avex Energy, achieve the goals of specific and 

general deterrence. 

14. For the above reasons, the Commission is satisfied that approval of the proposed 

settlement agreement is in the public interest. Enforcement’s application is approved. 

4 Order 

15. The Commission orders as follows: 

(1) The settlement agreement between AUC Enforcement staff and Avex Energy Inc., 

attached as Appendix 2 to this decision, is approved, as filed. 

(2) Avex Energy Inc. shall pay a total penalty of $241,477, payable to the General Revenue 

Fund, comprised of: 

(a) An administrative penalty in the amount of $10,496, pursuant to subsections 63(1)(a) 

and 63(2)(a) of the Alberta Utilities Commission Act. 

(b) Disgorgement in the amount of $230,981, pursuant to subsection 63(2)(b) of the 

Alberta Utilities Commission Act. 

(3) Payment shall be made by electronic transfer in equal monthly instalments of $6,707.69, 

with the first instalment payment due within 30 days of the issuance of this decision. 

(4) Avex Energy Inc. shall confirm payment of each instalment payment to by notice to 

enforcement@auc.ab.ca at the time of any electronic transfer. 

 

Dated on February 9, 2024. 

 

Alberta Utilities Commission 

 

 

(original signed by) 

 

 

Matthew Oliver, CD 

Commission Member  

  

mailto:enforcement@auc.ab.ca
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Appendix 1 – Proceeding participants 

Name of organization (abbreviation) 
Company name of counsel or representative 

 
Enforcement Staff of the Alberta Utilities Commission 
 

 
Avex Energy Inc. 

 

 

 
 
Alberta Utilities Commission 
 
Commission panel  
 M. Oliver, CD Commission Member 
 
Commission staff 

L. Mosher (Commission counsel) 
S. Ramdin (Commission counsel) 
K. Benoche 
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Appendix 2 – Settlement agreement between AUC Enforcement staff and Avex Energy Inc. 

 

Settlement 

Agreement.pdf
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