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Alberta Utilities Commission

Calgary, Alberta

The City of Calgary Decision 21355-D01-2016
Water Supply Agreement with the City of Airdrie Proceeding 21355
1 Introduction and background

1. On February 22, 2016, The City of Calgary filed an application with the Alberta Utilities
Commission requesting approval of a potable water supply agreement between Calgary and the
City of Airdrie, pursuant to Section 30(1) of the Municipal Government Act. The water supply
agreement, attached as Appendix 2 to this decision, contemplates Calgary providing potable
water and sanitary sewer servicing to Airdrie for a term of 20 years, expiring June 22, 2035.

2. The Commission issued notice of the application on the Commission’s website on
February 24, 2016, and advertised in the Calgary Sun and Calgary Herald on March 1, 2016, and
in the Airdrie Echo and Airdrie City View on March 2 and March 3, 2016, respectively.
Interested parties were to register any concerns or support with respect to the application by
March 15, 2016.

3. The Commission received a statement of intent to participate (SIP) from the Tsuut’ina
Nation and Ms. Maureen Bell, counsel for Water Rights Inc., on behalf of an undisclosed client.
Ms. Bell requested confidential treatment of her client’s identity.

4. In a March 21, 2016 ruling, the Commission denied Ms. Bell’s request for confidential
treatment of her client’s identity and determined that a SIP from Ms. Bell’s client would only be
considered if their identity was disclosed. Ms. Bell’s client was granted the opportunity to file a
SIP. On April 4, 2016, Ms. Bell’s clients, Mr. Bruce McAllister and Rocky View 2020, filed
their SIPs.

5. In order to assess whether parties that filed SIPs would receive standing, and thereby be
permitted to participate in the proceeding, the Commission requested that the Tsuut’ina Nation
and Ms. Bell’s client describe how they would be directly and adversely affected if the
agreement were approved. The Commission received responses on April 4, 2016.

6. The Commission afforded Calgary the opportunity to comment on the requests for
standing, and Calgary filed its comments on April 11, 2016.

7. On April 13, 2016 the Tsuut’ina Nation filed a letter with the Commission indicating they
were withdrawing their SIP.

8. In a April 13, 2016 ruling, the Commission denied standing to Mr. McAllister and Rocky
View 2020. The Commission indicated that no further process was required to deal with this
application, and that it would proceed to issuing its decision. The Commission considers that the
close of record for this proceeding was April 13, 2016.
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9. In reaching the determinations set out within this decision, the Commission has
considered all relevant materials comprising the record of this proceeding. Accordingly,
references in this decision to specific parts of the record are intended to assist the reader in
understanding the Commission’s reasoning relating to a particular matter and should not be taken
as an indication that the Commission did not consider all relevant portions of the record with
respect to that matter.

2 The application

10.  Calgary provides both potable water and sanitary sewer servicing to Airdrie, and has
done so since 1977 in accordance with several servicing agreements entered into between
Calgary and Airdrie. These agreements have all expired and as a result Calgary and Airdrie have
entered into the water supply agreement. Because the term of the water supply agreement is
greater than five years, it must be approved by the Commission, pursuant to Section 30(1) of the
Municipal Government Act.

11.  Calgary advised that the water supply agreement was negotiated over the course of two
years, and during the negotiations, Airdrie was represented by their own administration, their
own outside legal counsel and their own engineering consultants.

12.  Calgary made the following declarations about the water supply agreement:

a) The supply of potable water committed to under the Water Supply Agreement is
necessary and proper for the public convenience and properly conserves the public
interest.

b) The provision of potable water to Airdrie, under the provisions of the Water Supply
Agreement is reasonable for the residents of The City by recovering the full costs of
service, and benefits the customers of Airdrie by providing for cost effective and
secure source of potable water.

c) The City discussed the Water Supply Agreement with The City’s Council and the
Calgary City Council understands the reasons for the same and is in agreement with
them.

d) Airdrie discussed the Water Supply Agreement with the Council of Airdrie and
Airdrie Council understands the reason for the same and is in agreement with them.*

3 Commission findings
13. Under Section 30(1) of the Municipal Government Act:
30(1) If a council proposes to make an agreement to supply water, steam or fuel to a

public utility for a period that, with rights of renewal, could exceed 5 years, the
agreement must be approved by the Alberta Utilities Commission before it is made.

1 Exhibit 21355-X0001, page 2.
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14.  The Commission has reviewed the water supply agreement and has no material concerns
with it. Based on its review and considering the declarations made by Calgary as quoted above,
the Commission finds that the water supply agreement between Calgary and Airdrie is necessary
and proper for public convenience and properly conserves the public interest. The Commission
therefore approves the water supply agreement filed in Proceeding 21355, subject to the terms
and conditions contained in the water supply agreement, for a term of 20 years, expiring June 22,
2035.

Dated on May 4, 2016.

Alberta Utilities Commission

(original signed by)

Neil Jamieson
Commission Member
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Appendix 1 — Proceeding participants

Name of organization (abbreviation)
Company name of counsel or representative

The City of Calgary

Alberta Utilities Commission

Commission panel
N. Jamieson, Commission Member

Commission staff
J. Graham (Commission counsel)
C. Malayney
C. Burt
D. Mitchell
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Appendix 2 — Water supply agreement

(return to text)
[ soF |

]

Appendix 2 - Water
supply agreement

(consists of 80 pages)
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MASTER SERVICING AGREEMENT

BETWEEN:

CITY OF AIRDRIE, a municipal corporation
in the Province of Alberta (hereinafter called the “Customer”)

-and-

THE CITY OF CALGARY, a municipal corporation
in the Province of Alberta (hereinafter called “The City”)
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THIS AGREEMENT dated as of the J) day of June , 2015.

MASTER SERVICING AGREEMENT

BETWEEN:

CITY OF AIRDRIE, a municipal corporation
in the Province of Alberta (hereinafter called the “Customer”)

-and-

THE CITY OF CALGARY, a municipal corporation
in the Province of Alberta (“The City”)

WHEREAS The City, pursuant to s. 54 of the Municipal Government Act, is empowered to supply
Potable Water and provide Wastewater Servicing to another municipality;

AND WHEREAS the Customer is responsible for distributing Potable Water to its residents and
desires to have an adequate supply of Potable Water for that purpose;

AND WHEREAS The City agrees to provide Potable Water to the Customer via the works of The
City;

AND WHEREAS The City agrees to provide Wastewater Servicing to the Customer;

AND WHEREAS City Council must approve all new Potable Water Servicing and Wastewater
Servicing outside City limits;

AND WHEREAS on June 16, 2014 and October 27, 2014, City Council passed resolutions which
authorized the City's administration to enter into a new Master Servicing Agreement with the Customer
for the supply of Potable Water and Wastewater Servicing;

AND WHEREAS on January 19, 2015, the municipal Council for the Customer passed a resolution
which authorizes the Customer’s administration to enter into a new Master Servicing Agreement with
the City for the supply of Potable Water and Wastewater Servicing;

AND WHEREAS the City and the Customer intend to enter into a long term commitment for the
supply of Potable Water and Wastewater Servicing of up to Twenty (20) years, and the City in principle is
committed to providing for the current and future growth Servicing needs of the Customer, subject to
the terms, covenant and conditions contained within this Agreement;

NOW THEREFORE, IN CONSIDERATION OF the hereinbefore recited premises and mutual
covenants of the Parties hereto, THIS AGREEMENT WITNESSETH THAT THE PARTIES HERETO
COVENANT AND AGREE AS FOLLOWS:
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ARTICLE 1
INTERPRETATION

1.1 Definitions. In this Agreement, unless the context otherwise requires, the terms set out below
shall have the following meanings:

(@) “ndverse Effect” means impairment of, or damage to, any one or more of the following:

(i) human health or safety;
(ii) property;
(iii) the Environment; and

(iv) the Wastewater System.

(b) “Agreement” means this Master Servicing Agreement together with the Schedules
attached hereto and made a part hereof, all as amended, supplemented or modified
from time to time in accordance with the provisions hereof.

(c) “Applicable Law” means, in relation to any Person, transaction or event contemplated
by this Agreement, all applicable provisions of laws, statutes, rules, regulations, by-laws,
official directives and orders of and the terms of all judgments, orders and decrees
issued by any Authorized Body by which such Person is bound or having application to
the transaction or event in question.

(d) “AUC” or the “Alberta Utilities Commission” as created by the Alberta Utilities
Commission Act, SA 2007, C. A-17.2, and the regulations established under the Act, as
amended from time to time, and includes any successor entity having all or any part of
the jurisdictions and authorities of the AUC.

(e) “Arbitration Act” means the Arbitration Act, R.S.A. 2000, c. A-43.
f “Authorized Body” means, in relation to any Person, transaction or event, any:
(i) federal, provincial, municipal or local governmental body (whether

administrative, legislative, executive or otherwise, but excluding any Change of
Law by either of the Parties themselves);

(ii) agency, authority, commission, regulatory body, court or other entity exercising
executive, legislative, judicial, taxing, regulatory or administrative powers or

functions of or pertaining to government;

(iii) court, arbitrator, commission or body exercising judicial, quasi-judicial,
administrative or similar functions; and
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(iv) other body or entity created under the authority of or otherwise subject to the
jurisdiction of any of the foregoing;

in each case having jurisdiction over such Person, transaction or event.

(8) “Business Day” means any day that is not a Saturday, Sunday or statutory holiday
recognized by Canada or the Province of Alberta.

(h) “Change of Law” means
(i) the enactment or issuance by an Authorized Body of any law, license or permit,
(ii) the amendment repeal or withdrawal of any law, license or permit, or

(iii) any change that comes into effect after the effective date of this Agreement,
and which has material impact on a Party’s obligations hereunder.

For the purposes of this definition, law means all applicable federal or provincial °
statutes, regulations rules, codes or permits, but excludes municipal bylaws, rules, codes
or permits. For the purposes of this definition Authorized Body excludes the City of
Calgary or any municipal authority.

(i) “City Council” means the duly elected Council of The City of Calgary.

() “City Imposed Rate” means the rates assigned by City Council, as set out in the Water
Utility Bylaw and the Wastewater Bylaw, subject always to the rate principles contained
within Schedule “G”.

(k) “City Imposed Surcharge Rate” means the additional surcharge rates assigned by City
Council, as set out in the Wastewater Bylaw, in respect of the presence of restricted
substances within Wastewater delivered to the Wastewater Delivery Point in
concentrations that exceed the limits prescribed by Schedule “H”, and the Customer’s
failure to remove such restricted substances so as to reduce the concentrations to
acceptable levels in accordance with the provisions of Sections 5.5 and 5.6 of this
Agreement; '

(1) “City Required Approvals” means any and all approvals required by The City under
Applicable Law to give effect to this Agreement including the approval pursuant to
Section 66(1) of the Environmental Protection and Enhancement Act {Alberta).

(m) “Claim” means a claim or cause of action in contract or in tort, under any Applicable Law
or otherwise.

(n) “Clear Water Waste” means water originating from sources other than Wastewater and
includes the following:

(i) roof and foundation drainage;

(ii) remediated groundwater;
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(iii) impounded storm drainage or impounded groundwater; or
(iv) non-contact cooling water.
(o) “Contract Year” means a 12 month period during the Term hereof beginning on January

1 and ending on December 31.
{p) “COSS” means:

(i) in respect of the establishment of the City Imposed Rate during the first Four (4)
years of the Term, that certain cost of service study dated July 31, 2014,
prepared by FCS Group; and

(ii) in respect of the establishment of the City Imposed Rate during any period
following the first Four (4) years of the Term, that certain cost of service study
that is based upon a consultative review by the Parties from time to time
providing service in accordance with the provisions of Schedule “G”.

(a) “Cross Connection” means any temporary, permanent or potential water connection
that allows or may allow the flowing back or reversal of the normal direction of flow in
the Waterworks System.

(r) “Customer Required Approvals” means any and all approvals required by the Customer
under Applicable Law to give effect to this Agreement including the approval pursuant
to Section 66(1) of the Environmental Protection and Enhancement Act (Alberta).

(s) “Default Interest Rate” means the rate of interest, expressed as an annual rate of
interest, quoted from time to time by Royal Bank of Canada, main branch, Calgary,
Alberta as the rate then in effect for determining interest rates on Canadian dollar
commercial loans to its most credit worthy customers in Canada, plus two (2%) percent.

(t) “peleterious Substance” means those substances described in Section 5.13(a) hereof.

(u) “Director’ means The City employee appointed to the position of Director, Water
Resources, or the individual designated to act in the Director's place.

{(v) “Dispute Resolution Procedure” means the procedure established under Article 15 for
resolving disputes arising under this Agreement.

(w) “Effective Date” means the date of January 1, 2015.

(x) “Emergency” means an unforeseen combination of circumstances that calls for
immediate action without time for full deliberation, including, but not limited to, events
that cause harm or the risk of harm to property and/or the health, safety or welfare of
persons.

(y) “Emergency Management Plan” means that certain plan contemplated within Schedule
“1” as amended from time to time by the Parties by agreement in writing.
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(z) “Environment” means the components of the earth and includes ambient air, land,
surface and sub-surface strata, groundwater, surface Potable Water, all layers of the
atmosphere, all organic and inorganic matter and living organisms, and the interacting
natural systems that include such components.

(aa) “Force Majeure” means any cause not reasonably within the control of any Party to this
Agreement including, without limitation:

(i) Acts of God;

(ii) Strikes, lockouts or other industrial disturbances generally affecting an industry,
or a significant sector of that industry, required for the provision of Potable
Water to, and the acceptance of Wastewater from, the Customer as
contemplated within this Agreement, and excluding such strikes, lockouts or
disturbances within the City’s labour forces alone; or

(iii) Acts of the public enemy, wars, blockades, insurrections, riots, epidemics,
landslides, lightning, earthquakes, storms, subsidence, floods, high waters,

washouts, orders or acts of civil or military authorities, and civil disturbances;

but excluding any such events to the extent caused by:

(i) Lack of financial resources of the Party claiming the Force Majeure;
(i) Negligent act or omission or wilful misconduct of the Party claiming a Force
Majeure; or

(iii) Default of the performance of any obligation of the Party claiming a Force
Majeure under this Agreement, Applicable Laws or regulatory requirements.

(bb)  “L/m” means litres per minute.

(cc) “Liabilities” means any and all liabilities and obligations, whether under common law, in
equity, under Applicable Law or otherwise; whether tortious, contractual, vicarious,
statutory or otherwise; whether absolute or contingent; and whether based on fault,
strict liability or otherwise.

(dd)  “Licenses” means the documents issued to the City by the Province granting entitlement
to withdraw raw water, to be used in the production of Potable Water, from the Bow
River or Elbow River or both. The specific licences are:

(i) licence no. 08834 issued to the City by the Province of Alberta (“Licence
08834");
(ii) licence no. 14568 issued to the City by the Province of Alberta (“Licence
14568"); and
7
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(iii) licence no. 08835 issued to the City by the Province of Alberta (“Licence
08835");

all as may be amended, renewed or replaced from time to time.

(ee)  “Lift Station” means the structure, pumps, valves, tie-in connections, dosing equipment
and associated facilities designed and intended to receive and pump Wastewater from
the Customer to The City via the Regional Wastewater Transmission Lines.

(ff) “Losses” means, in respect of a Person and in relation to a matter, any and all losses,
damages, costs, expenses, charges (including all penalties, assessments and fines) which
such Person suffers, sustains, pays or incurs in connection with such matter and includes
reasonable costs of legal counsel (on a solicitor and client basis) and other professional
advisors and consultants and reasonable costs of investigating and defending Claims
arising from the matter, regardless of whether such Claims are sustained and also
includes taxes other than income taxes on any settlement payment or damage award
received by such Person in respect of such matter.

(sg) “Maximum Annual Flow” means the maximum volume of Potable Water drawn, or
Wastewater discharged, over 365 days in ML between January 1 and December 31 of
each year, as further described in Schedule “F".

(hh)  “Maximum Daily Flow” means the maximum volume of Potable Water drawn, or
Wastewater discharged, over a twenty-four (24) hour period from midnight to midnight
at any point throughout the year in MLD, as further described in Schedule “F”.

(ii) “Maximum Instantaneous Flow” means the maximum flow of Potable Water drawn, or
Wastewater discharged, in litres per minute, at any given time, as further described in
Schedule “F” and, for greater certainty, includes wet weather peak flow for Wastewater.
At no point is this to exceed the design capacity of the accepting pipe.

{ii) “ML” means megalitres or million litres.
(kk)  “MLD” means ML per day.

(i “Municipal Government Act” means the Municipal Government Act, RS.A. 2000, c. M-
26.

(mm) “OIML” means The International Organization of Legal Metrology
(nn)  “Outage” means:

(i) a shut off or decrease in flow of Potable Water to the Customer at the Potable
Water Delivery Point, whether planned or unplanned and for any reason
whatsoever, which exceeds or may reasonably be expected to exceed-four (4)
hours and results in a flow of Water below the then current Servicing
needs/demand of the Customer; or
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(ii) a shut off or decrease in flow of Wastewater from the Customer into the
Wastewater System at the Wastewater Discharge Point, whether planned or
unplanned and for any reason whatsoever, which results in the acceptance of
Wastewater by The City at a rate below the then current Servicing
needs/demand of the Customer.

(0oo)  “Parties” means The City and the Customer and “Party” means either of them.
(pp)  “Payment Date” has the meaning attributed to it in Section 9.2.

(aq)  “Person” means an individual, partnership, body corporate, unincorporated association,
unincorporated  syndicate, unincorporated organization, trustee, executor,
administrator or other legal representative, Authorized Body or other legal entity, as the
case may be, and includes a Party.

(rr) “Pipeline Right of Way”’ means all easements, rights of ways, licences, crossing
agreements and other similar agreements that are required to allow, for each Party,
respectively, to construct, operate, repair, maintain, replace, inspect or otherwise
access their respectively owned and operated portions of the Regional Water
Transmission Line(s) and the Regional Wastewater Transmission Line(s).

(ss) “Potable Water” means Potable Water that is supplied by a Waterworks System and is
used for drinking, cooking, dishwashing or other domestic purposes which requires
Potable Water that is suitable for human consumption and which, at a minimum, meets
criteria set forth in Section 6(1) of the Potable Water Regulation, AR 277/2003, as
amended or replaced from time to time, and the criteria set forth at Section 4.2(c).

(tt) “Potable Water Delivery Point” means the point where The City owned Regional Water
Transmission Line(s) connects to the Customer owned Regional Water Transmission
Line(s), as more particularly described in Schedule “B”.

(uu)  “Regional Customers” means the collective users of wholesale Potable Water and/or
Wastewater services, as the case may be, provided by the City which are located outside
of the City of Calgary including, without restriction, the Customer (individually or
coliectively).

(vv) “Regional Water Meter Design Guidelines” means The City’s guidelines for design of
Water Meters for the Customer, as approved fram time to time by the Director with
consultation with the Customer, which guidelines shall be consistent with generally
accepted industry practice.

(ww)  “Regional Wastewater Transmission Line” means the pipeline that carries Wastewater
from the Customer to the City and any additions, alterations, replacements or
expansions made thereto from time to time.

{xx) “Regional Water Transmission Line” means the pipeline that carries Potable Water
from the City to the Customer and any additions, alterations, replacements or
expansions made thereto from time to time.
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(yy) “Release” means to directly or indirectly conduct a Deleterious Substance to the
Wastewater System, by spilling, discharging, disposing of, abandoning, depositing,
leaking, seeping, pouring, draining, emptying, or by any other means.

(zz) “Representatives” means a Party's directors or officials, officers, employees, auditors,
consultants (including economic and legal advisors), contractors and agents and those of
its Affiliates and the agents and advisors of such Persons.

(aaa) “Service Area” means the area contained within the municipal boundaries of the
Customer, as amended from time to time, which as of the date of this Agreement is
shown within Schedule “A”, together with such additional areas outside of the municipal
boundaries of the Customer which are listed or otherwise shown within Schedule “A".

(bbb) “Servicing” means the Potable Water and Wastewater Servicing, as provided to the
Customer by The City.

(ccc)  “Substance” means any one of the following, including combinations thereof:
(i) solid matter;
(ii) liquid matter; and
(iii) gaseous matter.

(ddd) “Term” means the term of this agreement, as set forth within Section 2.1 of this
Agreement.

(eee) “Third Party” means a person other than the Parties and their respective
Representatives.

(fff)  “Wastewater” means the wastewater that is the composite of liquid and water carried
wastes associated with the use of water for drinking, cooking, cleaning, washing,
hygiene, sanitation or other domestic purposes, together with any infiltration and inflow
wastewater, that is released into a Wastewater System as delivered from the Customer
to the Wastewater Discharge Point. Such a system shall comply with the Wastewater
and Storm Drainage Regulation AR119/1993, as revised, amended or replaced from
time to time.

(seg) “Wastewater Meter Accuracy Limit” means the standard for accuracy that a new or in
service Wastewater Meter achieves. Wastewater Meters on pressurized full pipe
Regional Wastewater Transmission Lines are to meet OIML R49 Class 2 accuracy.

(hhh) “Wastewater Bylaw” means Wastewater Bylaw Number 14M2012, being a bylaw of
The City to regulate Wastewater, as revised, amended or replaced from time to time.

(iii) “Wastewater Discharge Point” means the point where the Customer owned Regional

Wastewater Transmission Lines connect to City owned Regional Wastewater
Transmission Lines, as more particularly described in the Schedule “C”.
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(i “Wastewater Meter” means the Customer owned metering device as is suitable,
according to the Director, for billing and measurement of Wastewater delivered by the
Customer to The City's Regional Wastewater Transmission Lines at the Wastewater

Discharge Point(s)

(kkk)  “Wastewater System” has the meaning attributed to it in the Environmental Protection
and Enhancement Act, R.S.A. 2000, c. E-12, as revised, amended or replaced from time
to time, but for the purposes of this Agreement excludes the construction of the
Regional Wastewater Transmission Lines.

() “Water Meter” means a City owned revenue class metering device as is suitable,
according to the Director, for billing and measurement of Potable Water delivered by
The City to the Customer's Regional Water Transmission Lines at the Potable Water
Delivery Point.

(mmm) “Water Meter Accuracy Limit” means the standard for accuracy that a new or in service
Water Meter achieves. Water meters on Regional Water Transmission Lines are to meet
OIML R49 Class 2 accuracy.

(nnn)  “Water Meter Station” means the structure, piping valves, electrical, data
communication systems and all associated facilities designed and intended to house a

Water Meter, excluding the actual meter.
(oo0) “Water Resources” means The City's Water Resources Business Unit.

(ppp) “Water Shortage” means times when potable water availability is reduced due to
drought, operational maintenance or emergency.

(qqq) “Water Utility Bylaw” means Potable Water Utility Bylaw Number 40M2006, being a
bylaw of The City to regulate Potable Water as revised, amended or replaced from time
to time.

{(rrr)  “Waterworks System” has the meaning attributed to it in the Environmental Protection
and Enhancement Act, R.S.A. 2000, c. E-12, as amended from time to time.

Schedules. The following Schedules are attached hereto and shall form part of this Agreement:
Schedule “A” Service Area

Schedule “B” Potable Water Infrastructure

Schedule “C” Wastewater Infrastructure

Schedule “D” City of Calgary H2S Monitoring Protocol and Penalties

Schedule “E” Meter Locations

Schedule “F” Water and Wastewater Flow Rates

1
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Schedule “G” Rate Principles

schedule “H” Wastewater Quality Parameters

Schedule “I” Emergency Notification, Service interruption & Emergency Management Plan

13 interpretation. In this Agreement, unless the context otherwise requires:

(a) the singular includes the plural and vice versa;

(b) reference to any Person includes any successor or assignee of such Person that is
permitted under this Agreement;

(c) refe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>